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MEDICAL DIAGNOSTICS & i
REHABILITATION LLUC DIBA 3
MVA CENTER FOR REHABILITATION, )
)

Plaintitf, 3

W, 3
N )

ALLSTATE INSURANUE COMPANY, )
3

Drefendant, 3

DRDER ON PLAINTIFF'S MOTION FOR THE ADMISSION OF InPACT CONCLUSSION
TESTING AVTER A MOTOR VEHICLE ACCIRENT

INTRODUICTION

This matter began in the small claims court when the plaintifl filed a olaim for $3,270 for
services rendered 1o a patient who was involved in a motor vehicle aceidend and insured by the
defendant. Following a hearing before a clerk-ragistrate judgment entered for the plaintit! in the
amount of §1 59715, The defendant appealed to a jury of xix in the District Court. One of the
txsues vaised in the appeal was the admissibility of gertain testing done and billed for by the
plaintiff, Le. InPACT testing,' The parties ngreed to a Danbert/Lanigan hearing on that isam. A
hearing was held on December 8, 2016, At that beating the plaintfl was represented by Attomey
Fenpeth Gogel and the defendant by Attorney James Yosu. Testifying ot that hearing were Dr,

hichael Chonsky, the cwner of the plaintiff corpovation and Dr. Arthur Safran,

EALER

The patient, Myrta Correa, was allepedly involved in a motor vehicle accident on

UmPACT stands for Tmmediate Post-Concussion Assessment and Cogaoltive Testing,
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November 19, 2014, On Novembey 24, 2014 she presented to the plaintiff for treatment of
injuries allegedly suffered in that accident. On Decomber 1, 2014 the plaintiff administered to Ms.
Correa an ImPACT fest for purposes of determining whether she was suffering from 4 post-
conenssive disorder, The test indicated that she was. A second test, administered later in the
month of Decomber, indicated that the postconcussive dizorder had resolved. The charge for the
test is $ 14000,

The defendant inmwed Ms, Correa. It refused e pay for the ImPACT test under the
personal injury protection provisions of her policy for the reason that the defendant maintains that

the teal B urnelinhle inothe clrommstances of this sase,

In ia written opposition to the use of the ePACT test, the defendant argues thas, “the use
of ImPact festing several duys after a motor vehicle loss, in n olinicsl gotting and without &
baseline teaf, (o 9ssess if & putient has sustained 8 concussion s not generally scoepied in the
mdical commmity s 2 way W assess {or possible concussions.” The defendant also argues a
iack of peer review as 1o the relishility of this test under these clrcumstances,

Dredendant’s exhibil #1 s a copy of & pross release issued by the Pood and Drug
Adoinistration (FDAY on August 22, 2016, The press releuse siates in pertinert part that the FDA
has approved ImPACT testing, “to assess a patient’s cognitive function Immediately after a
sugpented brain injury or coneussion.” The statement ackoowledged that the test was “pot
mtended W diagnose convussions or determine appropriste tregtments”™ bat rather, ™o test
cognitive skills such as word memory, reaction time and word recognition, ail of which could be
affected by a head injury.” The releass further indicates that the test results are, “compared o an
age-matehed control databagse or to a patient’s pre-injury buseline scoves, i available” The FDA
slatement goes on 1o stte that, “[Tihe manufacturer submitted over 250 peeraeviewed articles, of
which balf were independently conducted clinical research studies, The research publications
anilyzed the sclentific value of the ImPACT devices inchuding the devices” validity, reliubility
andd ability to detect evidence of cogmitive dysfunciion that might be associnted with 8 concnssive

hoad injury. The FDA concluded that these stndies provide valid scientifie evidenve to support
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the safety and offectiveness of the ImPACT | | | deviges.”

The defendant’s first argument against admissibility is that use of the fmPADT test ty
assess  concussion several days after o motor vehicle accident is not generally accepted in the
medieal community. The FDA approval of TmPACT to assess cognitive skills after a suspested
concussion was not limited fo head injuries requlting from sports, nor does it give any tine frame
in which the test oust be conducted.” In faet, # is used 95 an sssessment tool for making return-
tomplay decisions following & sports related head injury.’ And in one study it wis noted G, the
medn e between wjury and whin patienia wers tested in elirde using aPACT was .., 24 days
for. .. MVA (metor vehicle secident) patients . . ™

Secondly, the defendant contends that the tet i inadmissible because thers is o haseline
test for Ms, Corren with whicli to compare her ImPACT test. However, again, the FDA apgroval
indivatos that the test results can be “compared to an age-matehed control databsse” or 2 biseline
test.

The defendant next takes Bssue with the fact that the test wag done “in 8 clinioal sefting”,
The FDA approval states that the ImPACT test runs on a “desktop or laptop”. hras on g
deskiop, it is highly lkely that the st is given i a “clinical setting”. Severs! of the smdiss
admitfed in evidence weys dong in 4 clinieal setting.

Finally, the defendunt argues that there 18 no peer review as to the reliability of the testin

the circumstances presented in this case. The FIXA approval indicates that, [ The manufacturer

“Although the FDA approval states that ImP AT was being approved, "o assess a
patient’s cognitive function immediately after o suspected brain injury or concussion”™, studies
show that it is also wsed to make reum-to-play decisions many days alter a head injury and in
one study for following brain function changes afier carbon menoxide poisoning. {Sce Plaintff's
eahibit # 61

*One of the srticles submitied by the defendant, {Exhibit # & takes issue with the
usefulniess of ImPACT but acknowledges that, “11)0s clieat list includes every professionsd
heckey team, sed most of the franchises in fhe national Pootball leagne and in Major League
Basehall” as well as the Department of Defense. Cheek Your Head by Christie Aschwanden i3
3

Gew plaintif’s Exlibit # 4 Does Mechanism of Injury Play o Role in Recovery from

Concussion? Ashley Seiger, BS; Fva Goldwater, M%: Fileen Phetbert, M
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submiited over 250 peerreviewed wiicles, of which half were inlependently vonducted elinteal
research studies,” While the approval does not indicate that the peer review studies did or did nat
melude the use of ImPACT on patients following a metor velicle sccident, the approval is not
limnited w sports-related head injuries.’

[ find that the plaiotifl b shown that the use of the TP ACT test for prrposes of
mesessing A patient for a possible concussion following & motor vehicle accident hes “pencral
acoeplance in the relevant sclentific community™ and can be properly applicd (o the fuots of this
case. Copmmorvesith v, Lanigon, 419 Masgs. 15, 26 {1994). Therefore, | find that the testimaony of
. Clionsky regarding the ImPACT testing administered o Ms. Covren and the rosults thersof i

admissible, The delendant’s chatlenges go to the weight of the evidence not s admissibility,

OEDER
The plaintiff's proposed testimony of D, Clionsky relative 1o the TP ACT test given o

s, Corres i adnissible.
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"The defendant did presant articles which challenge the relability amlfor usefiiness of
ImPACT testing and cite the lack of peor review studies, Howsver, one of these articles was
written in 2006, ter years befors the FDA approval, (Defendant’s exhibit # 33 Two others,
written in 2012, mainly sddress the use of the test in moking post concussion returteto-play
desisions in a sports context. (Defendant’s exhibits # 3 and 63, A third, from 2011, found that
ImPACT was most reliable when used in sonjunction with other modalitics when evaluating &
putient for a concussion or making a return-to-play decision. (Defendant’s exhibit # 43,



